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ii

ARGUMENT
I.

THE TRIAL COURT ERRED BY OFFSETTING THE PRESENT
VALUE OF CAROLYN'S SOCIAL SECURITY BENEFITS AGAINST
OTHER MARITAL ASSETS

Mark Olsen argues that the Social Security Act, 42 U.S.C. § 407(1) only prohibits State
divorce courts from direct division of Carolyn Olsen's Social Security benefits and that a court of
equity may offset the present value of Carolyn's Social Security benefits against other marital
assets. The trial court valued Carolyn's Social Security benefits at $115,434.00 and awarded
Mark the same value in other marital assets. Mark relies upon Neville v. Neville, 99 Ohio 3d
275, 791 N.E. 2d 434 (2003). Neville holds that a trial court, in seeking to make an equitable
distribution of marital property, may consider the parties' future Social Security benefits in
relation to all marital assets.
The United States Supreme Court answered Mark's claim that it is permissible to offset
Carolyn's Social Security benefits against other marital assets in Hisquierdo v. Hisquierdo. 439
U.S. 572, 99 S.Ct. 802. The United States Supreme Court determined that, under the principle of
federal preemption arising from the federal constitution's supremacy clause, either a division of
railroad retirement benefits or an offsetting award in the divorce action impermissibly conflicted
with the Railroad Retirement Act. The Court rejected the wife's claim she should be awarded
offsetting property from available community property to compensate her for her interest in the
husband's expected railroad retirement benefits. The court ruled it is improper to award
presently available community property to compensate the wife for her interest in the husband's
expected retirement benefits payable pursuant to the Railroad Retirement Act. The Supreme

1

Court addressed the issue of an offsetting award stating:
An offsetting award, however, would upset the statutory balance and impair
Petitioner's economic security just as surely as would a regular deduction from his
benefit check. The harm might well be greater. Hisquierdo v. Hisquierdo, 439
U.S. 572, 588.
In the case of Webster vs. Webster. 271 Neb. 788, 716 N.W.2d 47 (2006) the trial court
was confronted with the issue of whether the husband, who participated in a public employee
retirement fund "in lieu o f Social Security participation, is entitled to an offset or other
compensation for the wife's Social Security benefits. The husband contended because he did not
contribute to Social Security during his employment and would have insufficient time to do so
with any future employer, the court should be allowed the opportunity to offset some of the
inequity in Social Security benefits against his pension benefits to his wife. The trial court
rejected the husband's argument and an appeal followed. The Supreme Court of Nebraska
affirmed the trial court's decision stating:
The U.S. Supreme Court has not specifically addressed whether a state court can
indirectly offset or otherwise consider the parties' respective Social Security
benefits in dividing marital property in a dissolution proceeding. However,
several state courts look to the Court's decision in Hisquierdo v. Hisquierdo. 439
U.S. 572, 99 S. Ct. 802, (1979), as instructing them that Social Security is not
subject to an indirect adjustment through offset. See Webster, 716 N.W.2d at 54.
See also In re Marriage of James, 950 P.2d 624 (Colo. App. 1997); Johnson v.
Johnson, 726 So.2d 393 (Fla. App. 1999); In Re Marriage of Crook, 211 111. 2d
437, 286 111. Dec. 141, 813 N.E. 2d 198 (2004); In Re Marriage of Bover, 538
N.W. 2d 293 (Iowa 1995); Olson v. Olson, 445 N.W.2d 1 (N.D. 1989); Revmann
v. Revmann, 919 S.W. 2d 615 (Tenn. App. 1995); Marriage of Zahm, 138 Wash.
2d 213, 978 P.2d 498 (1999). But see, Kelly v.Kellv, 198 Ariz. 307, 9 P.3 1046
(2000); Panettav.Panetta, 370 N.J. Super 486, 851 A.2d 720 (2004);
Eickelberger v.Eickelberger, 93 Ohio App.3 221, 638 N.E.2d 130 (1994); and
Cornbleth v. Cornbleth, 397 Pa.Super. 421, 580 A.2d 369 (1990) (cases allowing
offset without discussion of Hisquierdo).
The Supreme Court of Nebraska held the weight of authority has concluded that an offset
2

of Social Security benefits is prohibited by the anti-assignment clause of the Social Security Act
and the Supremacy Clause of the U.S. Constitution. Webster, 716 N.W.2d at 57. The Court
went on to relate that courts in equitable distribution states have not found a more generalized
consideration of Social Security benefits to be an impermissible factor in the overall scheme
when making a property division.
In affirming the trial court, the Supreme Court of Nebraska concluded the anti-assignment
clause of the Social Security Act and the Supremacy Clause of the U.S. Constitution prohibited a
direct offset to adjust for disproportionate Social Security benefits in the property division of a
dissolution decree.
The Nebraska court also rejected the argument allowing for a more generalized
consideration of Social Security benefits in the overall scheme when making a property division
stating:
Other courts, however, have found the distinction between a general equitable
consideration and a prohibited mathematically specific offset to be meaningless.
These Courts have accordingly found impermissible any consideration of Social
Security disparity in the property division of divorcing parties. See, e.g., Cox v.
Cox, 882 P.2d 090 (Alaska 1994); In re Marriage of Hillerman, 109 Cal App. 3d
334, 167 Cal.Rptr. 240 (1980); In re Marriage of Crook, 211 I11.2d 437, 286 111.
Dec. 141, 813 N.E. 2d 198 (2004); Wolff v. Wolff, 112 Nev. 1355, 929 P.2d 916
(1996); English v. English, 118 N.M. 170, 879 P.2d 802 (Ct App. 1994); Olson v.
Olson, 445 N.W. 2d 1 (N.D. 1989); Swan v. Swan, 301 Or. 167, 720 P.2d 747
(1986); Revmannv. Revmann, 919 S.W.2d 615 (Tenn. App. 1995).
In In re Marriage of Crook, 813 N.E.2d at 205, the Court explained:
Instructing a trial court to "consider" Social Security benefits . . . either causes an
actual difference in the asset distribution or it does not. If it does not, then the
"consideration" is essentially without meaning. If it does, then the monetary value
of the Social Security benefits the spouse would have received is taken away from
that spouse and given to the other spouse to compensate for the anticipated
difference. This works as an offset meant to equalize the property distribution.
3

In the case of In re Marriage of Crook, 813 N.E.2d 198 (2004), the Supreme Court of
Illinois addressed the issue of whether a trial court may offset a disparity in Social Security
benefits by awarding one party to a divorce a greater share of martial pension benefits. The wife
earned retirement pension benefits but no Social Security benefits. The husband's Social Security
benefits entitlement at the time of trial was $850.00 per month and would increase as he
continued to work. The Illinois Supreme Court ruled the husband was entitled to an equal share
of the wife's retirement benefits without any consideration of the husband's anticipated $850.00
per month Social Security benefits. In its ruling, the Illinois Supreme Court held:
The United States Supreme Court has never addressed the precise issue in the
cause before us: whether a state court may consider federal Social Security
benefits in determining the division of assets in a marital dissolution proceeding.
Guidance may be gleaned, however, from the Supreme Court's decision in
Hisquierdo v. Hisquierdo, 439 U.S. 572, 99 S. Ct. 802 (1979), where the Court
addressed the similar question of whether retirement benefits awarded to an exspouse under the federal Railroad Retirement Act of 1974 (45 U.S.C. §231 et seq.
(2000) could be subject to attachment or an offsetting award during state divorce
proceedings. The Court determined that, under the principle of federal
preemption arising from the federal constitution's supremacy clause, either a
division of those benefits or an offsetting award in the state divorce action
impermissibly conflicted with the Railroad Retirement Act. See Crook, 813
N.E.2dat203.
The Illinois Supreme Court rejected the rationale in Neville v. Neville, supra, relied upon
by Mark, holding:
In this Court's view, Hisquierdo establishes two important points: Social Security
benefits may not be divided directly or used as a basis for an offset during state
dissolution proceedings. Although the courts in a number of the states have
permitted a trial judge to consider a spouse's anticipated Social Security benefits
as one factor, among others, in making an equitable distribution of the
distributable marital assets, we reject that analysis. See Crook, 813 N.E.2d at 205.
To instruct a trial court to "consider" Social Security benefits works as an offset meant to
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equalize the property distribution. The Illinois Supreme Court emphasized:
That this type of "consideration" amounts to an offset is recognized in the wellreasoned decisions from other state jurisdictions holding that under Hisquierdo. it
is improper for a circuit court to consider Social Security benefits in equalizing a
proper distribution upon dissolution. See Wolff v. Wolff. 112 Nev. 1355, 929
P.2d 916 (1996), Olson v. Olson, 445 N.W. 2d 1 (N.D. 1989) In re Marriage of
Swan. 301 Or. 167, 720 P.2d 747 (1986). See Crook. 813 N.E. 2d at 205.
In Wolff v. Wolff. 112 Nev. 1355, 929 P.2d 916 (1996), the Supreme Court of Nevada
ruled the trial court cannot consider the wife's Social Security benefits by reducing her share of
the husband's retirement pension by the amount of her Social Security benefits.
"Considering" Roberta's Social Security benefits does not change the fact that this
is still an offset, and therefore, error. See Olson vs. Olson. 445 N.W. 2d 1, 7
(N.D. 1989) holding that Social Security cannot be considered, distributed, or
offset in martial property divisions); In re Marriage of Swan. 301 Or. 167, 720
P.2d 747, 751, 752 (1986) (holding that family courts cannot consider the Social
Security benefits of either spouse when dividing marital property).
For the foregoing reasons, we conclude that the district court erred by reducing
Roberta's community property interest in Gerhard's PERS pension when it
considered her payments to Social Security, despite the court's attempt to deny
this as an "offset". However, the district Court was correct when it designated
each party's Social Security as their separate property.
Mark cites Cornbleth v. Cornbleth. 397 Pa.Super. 421, 580 A.2d 369 (1990) and Kelly v.
Kelly. 198 Ariz. 307, 9 P.3d 1046 (2000) as examples of other jurisdictions that have taken the
value of Social Security benefits into account in dividing martial assets. Under these cases, a
present value of Social Security benefits Mark would have received had he participated in Social
Security during the marriage is deducted from the present value of the CSRS pension as of the
date of the divorce. The remainder is what may be divided as marital property. However, this
calls for a reconstruction of Mark's wages to determine what Social Security benefits he would
have received had he participated in Social Security during the marriage. At trial Mark did not
5

have his wages reconstructed to compute the present value of the Social Security benefits he
would have received had he participated in Social Security during the marriage. The trial court
in this case had no evidence before it to consider this methodology. Mark did not preserve this
argument as a trial issue and failed to present any evidence of it to the trial court. (Tr. At 703705.) Mark's CPA, Brent Griffiths, did not reconstruct Mark's wages and calculate the present
value of Mark's theoretical Social Security benefits.
The trial court awarded Carolyn and Mark a Woodward share of each other's defined
benefit retirement plan (pension plan). See Woodward vs. Woodward, 656 P.2d 431 (1982). No
evidence was presented to the court that if Mark was awarded the entire marital portion of his
CSRS retirement plan there existed other assets to award to Carolyn permitting Mark to receive
all his pension benefits. See Woodward, 656 P.2d at 433, awarding each party a Woodward
share of the other's pension plan was a proper exercise of the court's discretion. Brent Griffiths
testified the present value of Mark's pension plan at the time of trial was $897,804.00 (Tr. At
328) and the present value of Carolyn's pension plan was $479,121.77, a difference of over
$418,000.00.
Mark failed to provide the trial court with the evidence necessary to consider the holding
of Kelly v. Kelly, supra. Under Kelly v. Kelly, a present value of Mark's CSRS pension earned
during the marriage should have been determined from which to deduct Mark's theoretical Social
Security benefits had he participated in Social Security during the marriage. Likewise, a present
value of Carolyn's pension earned during the marriage should have been calculated. Mark would
then be required to pay from other assets the shortfall between his retirement valuation, less his
theoretical Social Security benefits, and Carolyn's retirement valuation. Mark's CPA, Brent
6

Griffiths did not testify as to the present value of either Mark's theoretical Social Security
benefits or the marital interest in Mark's pension plan or the marital interest in Carolyn's pension
plan. Brent Griffiths only testified based upon the life expectancy of the parties that the present
value of their respective retirement was $897,804.20 for Mark and $479,121.77 for Carolyn. (Tr.
at 320-346.) No evidence was offered as to the present value of either party for their pension
plans earned during the marriage. No evidence was offered as to other assets which may be
available to compensate Carolyn to match the present value of Mark's pension. Thus, the court
correctly awarded the parties a Woodward share of the other's pension plan and there was
insufficient evidence offered to consider any other alternative.
Given the evidence presented at trial, the trial court properly awarded each party a
Woodward share of the other's pension plan. However, the trial impermissibly assigned a
present value of $115,434.00 to Carolyn's Social Security benefits and awarded Mark a like sum
in other assets. An offset of Social Security is prohibited by the anti-assignment clause of the
Social Security Act and the Supremacy Clause of the U.S. Constitution. The Social Security Act
provides a specific limited avenue for divorced persons to obtain a share of the former spouse's
benefits. The trial court should not have assigned any present value to Carolyn's Social Security
benefits as Social Security benefits have no present value. See Jeffries v. Jeffries, 895 P.2d 835,
838 (Utah App. 1995).
It is submitted under Utah law Carolyn's Social Security benefits cannot be reduced to a
present value. Carolyn, at best, has an expectancy of Social Security benefits. She was 52 years
of age at the time of trial and could not receive Social Security until she was at least 62 year or 66
years of age. Social Security benefits do not vest in any meaningful way until one meets age and
7

other requirements imposed by federal law. Contributions toward Social Security cannot be
w ithdra n. grs en a;\ a;; • : i c 'tis lerw ise treated as a present asset.

THE TRIAL COURT DID NOT ERR IN INCLUDING C A K U L * i v a
OUT-OF-POCKET MONTHLY HEALTH INSURANCE PREMIIJM
IN HER ESTABLISHED STANDARD OF LIVING EXPENSES
Carolyn testified she had always maintained health insurance for the family. (Tr at 210 )
The famib inch i led I lc irl ;;:, Jesse Olsoi i, date of birth No\ en lbei 27 1986 and M

!

= okon ,m

adult son who was emancipated at the time the divorce was filed on December 11, 2003. (R at
pg.i.)
In Findings of Fact No. 108, the trial court found both parties had health plans available
through their employment and that they had always maintained health insurance tor ihcn adult
chikh i

rv--iii

"

University. (Tr ;:* M •

t:. h •:•! n!^-i. Michael Olsu

;

lege student attending Utah State

Mark testified he and Carolyn agreed to get Michael through his first

two >cai^ oi ujiK'gi . •, -^ i .:

. •• .

n

Transfer to Minors Act (Tr. at A17-61 <)»
In Finding of Fact K

- . Ui:>cd upu;; ...^ .»:.^.i\ ui uu, , allies and then past standai d

of living the court approved $556.59 per month health expense for Carolyn. The trial Court
recognized the parties had always maintained health insurance for then children. * needing
Mub **

.

.

.

:u , ^\ni'rw K vmv.e nart of Carolyn and Mark's

standard of living. Based upon the parties established standard of living, it is irrelevant that
Michael and jessc \wi~ .K.
Mark presented no evidence to the court what Carolyn's monthly insurance premium
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would be for herself without the family plan and Carolyn testified she did not know. (Tr. At
219.) Carolyn was incurring $556.59 per month for her share of her medical and health
insurance at the time of trial. Carolyn Olsen's Exhibit 1 (Financial Declaration). Considering
the evidence offered at trial, it is reasonable the trial court found $556.59 per month to be an
appropriate expense for Carolyn's health insurance.
Further, pursuant to §15-2-1 U.C.A. courts in divorce actions may order support to age
21. In this case, the trial court made specific findings that the parties had maintained health
insurance for their children, specifically Michael and their standard of living included such an
expense. It is not unreasonable for Carolyn to maintain health insurance for her children while
they attend school and that Mark contribute to the support of the children.

III.

THE TRIAL COURT PROPERLY DENIED MARK'S MOTION
FOR NEW TRIAL.

Mark's Statement of Facts No. 24 of his brief, acknowledges that Carolyn's health
insurance premium changed in October, 2006, more than six (6) months after the last day of trial
and after the court had rendered its decision. The trial court made its decision based upon the
facts and testimony presented to it at trial on March 14, 18, and April 4, 2005. The court docket
indicates the court made its decision on May 24, 2005 and the attorneys were provided a copy of
the video tape of the decision. Carolyn's health insurance premium did not change until October
1,2005.
Mark filed a Motion for New Trial pursuant to Rule 59 (a) (4) of the Utah Rules of Civil
Procedure on January 20, 2006. (Rat 398.) Mark relies on the case of State of Utah in Interest
of J.P, 921 P.2d 1012 (Utah App. 1996) as authority and further alleges exceptional
9

circumstances exist justifying the relaxing of the newly discovered evidence requirement.
On Ji me 21 2006. the ti ial c : i u I: deni i d !'"" lark's motion fc 1 a n e w •• t! L-mnhasizinn the
special circumstances existing in In re J..P. do not apply in this case. (R at •

•>'!.) Mark had

(lie burden io prow Itn ic exiski.l iit\\l\ d n t / u u i a l e\ uliiii i w\m In In a

r-^.-r*!.-

diligence, have discovered and produced at the trial. See 1It, R. Civ. P.59 (a)(4). Mark could not
have produced the evidence of the change in Carolyn's iiicdivui insurance premium a t . . . . ,.,.A . 1
trial becai lse it did 11c t change until approximately six (6) months after trial.
In the case of In re Disconnection of Certain Territory, 668 P.2d 544 (Utah 1983),
Highly

• ]•• - -

-

''

-

•'•...!*>

grant a new trial. On appeal, the Utah Supreme Court ruled to be entitled to a new trial or an
amended order under KL . *,»,.-.., .he movant must sho * \ ne\ \ 1> disco v ei eel e\ idence w hich he
could not with reasonable diligence produced at the trial. Newly discovered evidence must relate
to facts which were in existence at the time ot trial. A Motion Wn a Nov i < \ai o\ . vinended
Jvd^m *«

•

h

' * •T

.i.l-.j-.i^ -•: *

:

ce lit re Disconnection, 668

P.2d at 549.
.. .nejuvenile .

i u • , -i m ie S.R., 5 35 I "' 2d 53 (I Jtah 1/986),, the Si lpreme C01 11 1: c f

Utah, affirmed the trial courts ruling because the "newr evidence" that appellant relied upon for a
rehearing did not exist at the time of trun. n k • ..... ^;urt propci 1. aenieu me peuur.

. .1

rehearing.
In Hancock v. Plan Development Corp., 791 P.2d 183 (Utah 1990), the Supreme Court of

that would support a Motion for a N e w Trial involving a boundary dispute. The Utah Supreme

Court ruled:
While newly discovered evidence is a grounds specified in the rule, a deed
executed after trial and thus not in existence at the time of trial does not constitute
newly discovered evidence. Newly discovered evidence must relate to facts
which were in existence at the time of trial and cannot be based upon facts
occurring subsequent to trial. Thus, it did not lie within the prerogative of the trial
judge to grant plaintiffs motion to reopen, and plaintiffs contention to the
contrary is without merit.
The case of In re J.P. is distinguishable from the present case as it involves the unique
setting of the juvenile court concerned with the best interests of minor children. The Court of
Appeals used a traditional Rule 59 approach "only as a general guide" in the case of In re J.P.,
921P.2datl017.
The Court further noted the juvenile court needs continuing jurisdiction to effectively
determine the best interests of a child and must be "free from the imposition of artificial
constraints that serve merely to advance the cause of judicial economy" Id. at 1016. This
principle coupled with the equitable nature of juvenile court proceedings supports a less stringent
notion of finality. See State ex rel. LPS v. Stevens. 797 P.2d 1133, 1137 (Utah App. 1990).
The Court of Appeals also considered § 78-3a 46 U.C.A. which provides "any adult
affected by a decree in a children's proceeding under this act, may at any time petition the Court
for a new hearing" on the ground that was evidence which was not known or discovered at the
time of trial has been discovered." This statute, unique to juvenile court proceedings, is not
available in the present case. The Court's decision in In Re J.P. was clearly affected by the
unique nature of juvenile court proceedings.
The Court should deny Mark's request under Rule 59(a)(4) of the Utah Rules of Civil
Procedure as the facts he relies upon for a new trial did not exist at the time of trial and In re J.P.
11

is clearly distinguishable from this case.

CONCLUSION
The trial court may not directly, 01 indu^m oliseu or cuh.ider taioi}n . Nr^uil >ccunt\
benefits in dividing marital property in a Utah divorce proceeding. The case should be remanded
with direction, that Carolyn's Social Security benefits are not marital property and the trial court

monthly health insurance expense is $556.59 and part of her standard of living should be

Utah Rules of Civil Procedure should be affirmed. Carolyn should be awarded her costs on
appeal including the cost of the trial transcript.
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CAROLYN A. OLSEN,

1 Ti WINGS OF FACT AND
• : 0. NCLUSIONS OF LAW

Petitioner,
vs.
Civil No. 034902377
MARK K. OLSEN,
Judge Scott I.V L Hadley

.•

Respondent
Commissioner Douglas B. Thomas
Non-jury trial in the above entitled matter came on regularly for hearing before the
Honorable Scott M. Hadley, Distri*
Petitioner, Carolyn A. Olsen and Respondent, Mark K. Olsen, were sworn and testified toge

Griffiths, William Poulter, Kerry Olsen, Helen Brown, and Kevin Baumgard. The Court having
received exhibits from each of the parties; having reviewed the pleadings and affidavits on me;
and having heard the arguments and representations of counsel and being fully advised in the
matter, hereby makes the following:
Findings of Fact and Conclusions of Law

03490237V

VD18810105
OLSEN MARK K

Carolyn A. Olsen v. Mark K. Olsen
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Civil No. 034902377
Page 2

FINDINGS OF FACT
1. Carolyn Olsen and Mark Olsen are both actual and bona fide residents of Weber
County, State of Utah, and have been for more than three (3) months immediately prior to the
filing of this action for divorce.
2. Carolyn Olsen and Mark Olsen were married on May 5, 1978, in Eden, Weber
County, Utah, and have remained as wife and husband since that time.
3. Two (2) children have been born as issue of the parties' marriage, to-wit: Michael
Olsen, who is 21 years of age and emancipated, and Jesse Mark Olsen, bom November 27,1986.
Jesse is 18 years of age and will graduate from high school on June 3, 2005.
4. Carolyn Olsen is 52 years of age and was born on April 2, 1953.
5. Mark Olsen is 55 years of age and was bom on October 30,1949.
6. The parties separated on November 16, 2003, and have experienced irreconcilable
differences making the continuation of this marriage impossible.
7. Carolyn Olsen should be awarded a Decree of Divorce from Mark Olsen, the same to
become final upon entry.
8. The Court's previous Order of February 5,2004, regarding custody of Jesse Olsen,
child support, and alimony shall continue in place through June 30,2005, wherein Carolyn Olsen
is awarded base child support of $527.00 per month and alimony of $465.00 per month.
9. Both parties have available, through their respective places of employment, medical
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and health insurance for their two (2) children. Carolyn Olsen should continue to maintain
medical and health insurance for the benefit of the parties' childrt
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r the v are

entitled to receive insurance benefits. The parties should share equally any reasonable and

10. The parties are purchasing a home and real property located at 5268 East 2200 North,
'Eden, Weber County; Utah, subjev

; .an iiiwivo:t U; . ^icricd First Credit Union,

with a balance thereon of $45,929.00. The Court finds Carolyn Olsen has made house payments
of $1,000.00 per month since the date of the parties' separation.
11. The Court finds the parties lived together f
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May of 1978.
'
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residence on land acquired from Mark Olsen's famil>
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,,,, | ] | y lc parties married in May c

lark Olsen

contributed the sum of $20,500.00 in premarital assets to improve the marital residence.
Carolyn Olsen contributed $10,000.00 of her separate premarital property toward
improvement of the parties' marital residence prior to and after their marriage in May of 1978.
15. Mark Olsen, together with family and friends, constructed the marital residence and
llii parties m o v n l in ,i I
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16 Carolyn Olsen is a school teacher and is employed at Valley Elementary School in

i
^
g
I
^

Carolyn A. Olsen v. Mark K. Olsen
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Civil No. 034902377
Page 4

*

Huntsville, Utah, and works approximately seven (7) minutes away from the marital residence.
17. Mark Olsen is employed at Hill Air Force Base, Utah, and works a relatively short
distance from the marital residence.
18. The parties borrowed approximately $85,000.00 to complete construction of the
marital home after their respective investments of pre-marital funds into the home.
19. The parties paid off their initial home mortgage in approximately 1995 or 1996.
Thereafter, the parties acquired a line of credit at America First Credit Union which is secured by
the parties' marital residence.
20. The parties purchased their vehicles, a backhoe, and real property in Wyoming using
the line of credit.
21. Prior to separation, Mark Olsen was paying the America First Credit Union line of
credit at the rate of $1,000.00 per month instead of the minimum monthly payment of $700.00
per month in order to pay off the line of credit as soon as possible.
22. Mark Olsen believed the Ogden Valley was becoming too crowded and desired to
build a summer home on their Wyoming property and also desired to acquire a winter home in a
warmer climate.
23. However in November of 2003, the parties separated with Mark Olsen moving out of
the marital residence and Carolyn Olsen residing in the marital residence with the parties' child,
Jesse.
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24. Carolyn Olsen filed for divorce on December 11, 2003, and has occupied the marital
residence since separation.
25. Mark Olsen, after the separation, resided in the basement of a friend and later rented
a condominium.
26. The Court finds Mark Olsen does not reside with his friend, Cheryl Messerly, nor do
the parties share living expenses.
27. The Court finds the parties' 21 year old son, Michael, attends Utah State University
and comes home on holidays, some weekends, and when school is not in session.
28. The Court finds the parties' 18 year old son, Jesse Olsen, also intends to attend Utah
State University commencing fall semester of 2005 and will reside in Logan, Utah, during the
school year.
29. The Court finds the line of credit balance at the time the parties separated was
$57,300.00 and the balance at the time of trial was $45,923.00, representing an $11,442.00
reduction in principal.
30. The Court finds the parties' two children reside in the marital home in the summer
and also work in the area and reside with their mother when not in school. Carolyn Olsen would
like to be awarded the home as it is near her work and to provide a home for the children when
they are not attending college.
31. The Court finds the fair market value of the marital residence is $329,000.00
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pursuant to an appraisal.
32. Mark Olsen would like to be awarded the home as he is capable of maintaining the
home having, for the most part, constructed the home.
33. The Court finds Carolyn Olsen has appropriately maintained the property since the
parties separation and has educated herself as to taking care of the property.
34. The Court finds Carolyn Olsen was allowed the use and benefit of her mother's two
(2) cabins located in Ogden Canyon during the parties' marriage. The parties were able to rent
the cabins and were entitled to receive the rental proceeds even though the deed to the cabins
remained in Carolyn Olsen's mother's name until 1998, when Helen Adams Brown conveyed, by
Quit Claim Deed, the two cabins to Carolyn Olsen.
35. The Court finds these cabins are presently rented occupied by two tenants and require
the typical landlord duties.
36. The Court finds the two cabins were owned by Carolyn Olsen's mother and father,
who occupied the same until approximately the mid 1950fs when they moved and converted the
same to rental property.
37. The Court finds Carolyn Olsen's father passed away in the 1960fs and Carolyn
Olsen's mother owned the properties solely in her name thereafter.
38. The Court finds that in the 1970's the cabins became in disrepair.
39. The Court finds that Mark Olsen, with the consent of Carolyn Olsen's mother, was
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allowed to live in one of the cabins for a few years prior to his marriage to Carolyn Olsen. Mark
Olsen was allowed to make repairs to the cabins during that period of time to maintain the
cabins.
40. The Court finds that in 1975, Carolyn Olsen and Mark Olsen began living together in
one of the cabins.
41. The Court finds Mark Olsen essentially rebuilt the cabins from the ground up,
including the framing, electrical, mechanical, roof, and cabinets, and in effect totally rebuilt the
cabins.
42. The Court finds Mark Olsen's father, Kerry Olsen, spent four days wiring the cabins
during the time they were rebuilt.
43. The Court finds Mark Olsen spent about $15,170.00 of his own funds to rebuild the
cabins.
44. The Court finds, on December 30, 1977, Carolyn Olsen's mother, Helen Adams
Brown, conveyed the cabins to herself and to Carolyn Olsen after Carolyn's father passed away.
45. The Court finds that on January 7, 1998, Carolyn Olsen's mother conveyed the
cabins by means of Quit Claim Deed to Carolyn Olsen.
46. The Court finds that after the parties'marriage in May of 1978, Mark Olsen
continued to maintain the cabins, acquired the tenants, and collected the rents.
47. The Court finds the rental income was consumed by the parties during the course of
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the marriage for typical monthly living expenses.
48. The Court finds that in 1999, the parties engaged in some estate planning and the
cabins were listed in their estate plan as the sole and separate property of Carolyn Olsen. The
parties stipulated the fair market value of the cabins to be $95,000.00 based upon an appraisal,
and there are no outstanding encumbrances against the property.
49. The Court finds that the value of the lot on which the cabins are built is $35,000.00
based upon an appraisal.
50. The Court finds that in August of 1996, Carolyn Olsen and Mark Olsen, together
with their neighbors, Ray and Jean Hill, acquired an undivided one-half QA) interest in 40 acres
located in Lincoln County, Wyoming.
51. The Court finds that the 40 acre parcel is now owned as tenants in common between
Carolyn Olsen and Mark Olsen and Jean Hill, as Jean's husband, Ray Hill, has passed away.
52. The Court finds that the 40 acre parcel is accessible by a 30-foot right of way. A 60
foot right of way is required to subdivide the property. There also exists a moratorium on
subdividing the property until May of 2005.
53. The Court finds that the Wyoming property was purchased through the efforts of
Mark Olsen as he found the property and primarily reached an agreement with neighbors Ray and
Jean Hill to purchase the property. The intent of Carolyn Olsen and Mark Olsen was to construct
a summer home on their half of the property and the Hills were to construct a summer home on
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their half.
54. The Court finds that the purchase price, in 1996, of the 40 acre parcel in Wyoming
was $201,450.00.
55. The Court finds that the Hills and Olsens each paid one-half QA) of the purchase
price, to-wit: $100,725.00.
56. The Court finds that Carolyn Olsen and Mark Olsen paid their half of the purchase
price of the Wyoming property with $35,000.00 from "Mark Olsen's savings account" and the
balance from the parties' line of credit at America First Credit Union.
57. The Court finds that the understanding of the Olsens and the Hills was to the effect
the Olsens would be permitted to choose which half of the 40 acres they would construct their
home on as they had located the property.
58. The Court finds that co-owner, Jean Hill, has no plans to construct a home now as
her husband has passed away and she intends to keep her portion of the property as an investment
until she needs the money.
59. The Court finds that Jean Hill agrees to allow the Olsens to choose which half of the
40 acre parcel they desire to build on subject to working out an easement across her anticipated
one-half (V2) and further conditioned upon Jean Hill having access to the water on the Olsens'
anticipated one-half (54) portion.
60. The Court finds the Olsens have made some improvements to their anticipated one-
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half QA) of the 40 acre parcel but for all intents and purposes the improvements are nominal in
value.
61. The Court finds that in 2002, well before the separation of the parties, the Wyoming
portion of the America First Credit Union line of credit was paid off.
62. The Court finds that during the divorce proceedings, Mark Olsen became aware of
the moratorium prohibiting subdividing the property. The 40 acre parcel is not able to be
subdivided at this time because of the moratorium and because the parties lack a 60 foot right of
way easement to the property.
63. The Court finds that during the trial two appraisers testified as to the value of the
Olsens' interest in the Wyoming property. Carolyn Olsen's appraiser, Jason Stewart, valued the
west one-half (!4) of the 40 acre parcel at $207,000.00.
64. The Court finds that Carolyn Olsen's appraiser did not take into account the
fractionalized interest in the property.
65. The Court finds that Mark Olsen's appraiser, Andy Bailey, testified the value of the
Olsens' interest was $140,000.00 because it was a fractionalized interest, an undivided interest
in 40 acres rather than exactly one-half (/4) of the property.
66. The Court finds Mark Olsen's appraiser to be more experienced and have greater
qualifications. Mark Olsen's appraiser was not aware of any exception to the moratorium and to
the requirement that before subdividing, the parties were required to have a 60-foot right of way.
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67. The Court finds that Mark Olsen's appraiser expressed an opinion there should be a
25 to 50% discount in the value of the property because the Olsens owned a fractionalized
interest in the property.
68. The Court finds the parties have essentially five (5) retirement plans. The Court finds
Carolyn Olsen has three (3) retirement plans: Social Security, a pension plan with the Utah State
Retirement System, and a 401(k) retirement plan with the Utah State Retirement System. Mark
Olsen has two retirement plans, a Thrift Savings Plan, a defined contribution plan together with a
pension plan designated as CSRS, Civilian Service Retirement System Plan.
69. The Court finds that Carolyn Olsen intends to work at least five to ten more years as
a school teacher before retiring.
70. The Court finds that during the marriage Carolyn Olsen contributed to social security
and Mark Olsen did not.
71. The Court finds that Carolyn Olsen has contributed, during the course of the
marriage, $53,196.00 to Social Security.
72. The Court finds that Brent Griffiths, CPA opined that if Carolyn Olsen lived to her
anticipated life expectancy, met all the requirements of social security, and assuming Carolyn
survived an additional 13 years until she was 65, the present value of her social security is
calculated to be $115,435.24. The Court finds that federal law prohibits any type of QDRO to
divide the monthly social security benefits of Carolyn Olsen.
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73. The Court finds that as to Carolyn Olsen's pension plan, a defined benefit plan, the
most equitable and least speculative way to divide the same between the parties is per the
Woodward formula wherein each party is awarded one-half QA) of the retirement benefits
acquired during the course of the marriage.
74. The Court finds that Carolyn Olsen's 401(k) plan had a balance of $119,519.53 on
December 31, 2003, when Mark Olsen stopped contributing to his defined contribution plan
designated as a Thrift Savings Plan.
75. The Court finds that Mark Olsen's Thrift Savings Plan a defined contribution plan
had abalance of $93,639.00 on December 31,2003.
76. The Court finds Mark Olsen has a defined benefit retirement plan designated as
CSRS (Civilian Service Retirement System) Plan and the most equitable way to divide the same
between the parties involving the least amount of speculation is to divide the retirement benefits
pursuant to the Woodward formula with Carolyn Olsen awarded one-half (%) of the retirement
benefits from May 5, 1978, date of marriage, until the parties' date of divorce.
77. The Court finds Mark Olsen's accumulated annual leave was a pre-marital asset as he
had accumulated 240 hours prior to the parties' marriage in May of 1978.
78. The Court finds there has been no augmentation or co-mingling of the annual leave
hours and therefore finds the value of Mark Olsen's annual sick leave is not a marital asset.

Carolyn A. Olsen v. Mark K. Olsen
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Civil No. 034902377
Page 13

79. The Court finds Mark Olsen had a savings account at America First Credit Union
with a balance of $39,100.00 shortly before the parties separated in November of 2003. Mark
Olsen made periodic withdrawals from that account commencing the later part of October, 2003,
until the account was entirely depleted on or about December 31, 2003.
80. The Court finds this savings account referred to as "the husband's savings account at
America First Credit Union" is a marital asset.
81. The Court finds that Mark Olsen shortly before or during separation spent down the
savings account of $39,100.00 paying for or purchasing items primarily for his benefit in the sum
of $27,492, which shall be credited as the husband's property in equalizing the parties' marital
assets.
82. The Court finds Mark Olsen spent the following sums from this savings account for
his benefit as follows, to-wit:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

a)
0)

(k)

0)
(m)

Attorney retainer
Apartment cleaning deposit
First and last months' rent
Purchase of furniture
DVD and tape player
Television
Palm Pilot
Housewares
Food & cleaning supplies
Clothing
Dress watch
Christmas gifts
Antique floor safe

$ 7,500.00
$ 250.00
$ 1,500.00
$ 1,600.00
$ 275.00
$ 352.00
$ 340.00
$ 635.00
$ 475.00
$ 750.00
$ 300.00
$ 800.00
$ 350.00
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(n)
(o)
(p)

$ 300.00
$ 150.00
$11.915.00
$27,492.00

Restoration, repairing, and restoring safe
Material, labor and insulation for safe
Backhoe, Alaska trip, unaccounted for sum

83. The Court finds that $11,608.00 was also spent from this savings account for normal
living expenses and for payment of marital debts as follows, to-wit:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(I)

0)

Christmas money to Michael & Jesse
Marital Visa payments
Marital checking overdraft payments
Mortgage payments on Eden home
Backhoe labor
Backhoe transport to Wyoming
Corral repairs
Property tax in Wyoming
Backhoe storage
Car repairs

$ 700.00
$ 1,592.00
$ 1,210.00
$3,185.00
$ 680.00
$ 1,200.00
$ 175.00
$ 166.00
$ 700.00
$ 2.000.00

TOTAL

$11,608.00

84. The Court approves the stipulation of the parties regarding distribution of household
goods, personal property, and personal effects, wherein Carolyn Olsen was awarded personal
property valued at $13,973.00 and Mark Olsen was awarded personal property valued at
$12,663.00.
85. The Court finds that from the disputed items of personal property, the backhoe
should be awarded to Mark Olsen valued at $ 18,000.00, the purchase price of the same.
86. The Court finds that Carolyn Olsen should be awarded her 2001 Subaru motor
vehicle valued at $13,575.00, the average NAD A valuation.
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87. The Court finds the Ford pickup truck is actually owned by Kerry Olsen, Mark
Olsen's father, but Mark Olsen has the right of unlimited use of the vehicle and the Court values
the right to use said vehicle at $1,000.00 and assigns that valuation of personal property to Mark
Olsen.
88. The Court finds that the motor home should be awarded to Mark Olsen at a valuation
of $3,500.00 pursuant to the Livingston appraisal of the property.
89. The Court finds that Mark Olsen should be awarded the parties' one-half Q/i) interest
in the boat and values the same at $2,250.00 pursuant to the Livingston appraisal.
90. The Court finds the parties' one-half QA) interest in the horse trailer should be
awarded to Mark Olsen and values the same at $1,375.00 pursuant to the Livingston appraisal.
91. The Court finds that Mark Olsen should be awarded the 1994 Subaru and values the
same at $2,590.00 pursuant to the Livingston appraisal.
92. The Court finds the sheep camp located in Wyoming on the parties' property should
be valued at $700.00, the purchase price, and awarded to Mark Olsen.
93. The Court finds the generator kept by the parties at the Wyoming property was sold
in 2003, not in anticipation of divorce, and therefore, does not exist as a marital asset.
94. The Court finds the Ford tractor is owned by Mark Olsen's father, Kerry Olsen, and
is not a marital asset and therefore assigns no value to the same.
95. The Court finds the parties have acquired a mule during the course of the marriage,
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however, the same has been sold during the normal course of business affairs, but that Mark
Olsen has an unlimited use or right to use the mule and therefore assigns a value of $100.00 for
that right.
96. The Court finds that Mark Olsen should be awarded the Honda generator and values
the same at $250.00 based upon the testimony of the parties.
97. The Court finds the parties had acquired savings bonds during the course of the
marriage amounting to $1,800.00 and the same was spent to pay the college tuition of their son,
Michael Olsen, and therefore finds the bonds are not a marital asset as the same were expended
during the course of normal business affairs.
98. The Court finds the $2,500.00 spent by Mark Olsen on November 30,2003, for an
interest in a race horse was not spent in anticipation of divorce and although the investment did
not turn out successfully, the Court does not find fault with Mark Olsen on his attempted
investment. The Court finds there is no marital asset and assigns no value to this expenditure.
99. The Court finds the parties have incurred various debts and obligations during the
course of the marriage, including the line of credit with America First Credit Union secured by
the parties' marital residence located in Eden, Utah. Carolyn Olsen should pay the line of credit
minimum monthly payment as long as she occupies the home and until sale of the residence.
100. The Court finds that the balance of the line of credit existing at the time of the sale
of the home shall be paid off from the sales proceeds from the sale of the marital residence.
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101. The Court finds each party has incurred various debts and obligations since their
separation in November of 2003, and that each party should pay their own individual debts and
obligations incurred after the date of separation, holding the other party harmless therefrom.
102. The Court did not consider either party's retirement as a foreseeable event in
determining Carolyn Olsen's alimony award.
103. The Court continues the existing temporary award of alimony to Carolyn Olsen
through June of 2005, and the Court finds the permanent award of alimony should commence
July 1,2005.
104. The Court finds it should analyze the issue of whether Carolyn Olsen should be
awarded alimony based upon the traditional Jones v. Jones factors considering the needs of the
wife, her ability to contribute to her monthly needs, and finally, the husband's ability to pay.
105. The Court finds that Carolyn Olsen has listed her monthly living expenses as set
forth in her Exhibit 1 at $4,020.00. Mark Olsen objects to some of Carolyn Olsen's monthly
living expenses and the Court will address those individually. The Court finds Carolyn Olsen's
monthly living expenses other than those disputed by Mark Olsen are reasonable and the Court
approves those expenses.
106. The Court finds that as to Carolyn Olsen's monthly living expenses disputed by
Mark Olsen, the first disputed issue to be monthly medical and health insurance expense paid by
Carolyn Olsen in the sum of $556.59 per month, which is a payroll deduction through her place
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of employment with the Weber County School District
107. Mark Olsen disputes that Carolyn Olsen should be permitted to insure the parties'
two adult children on her medical plan. The Court finds Carolyn Olsen has always maintained the
family medical insurance and insuring their children has become a part of the standard of living
of the parties.
108. The Court finds that both parties have available through their place of employment,
medical and health insurance for their children and that they have always maintained medical
insurance for their adult children, specifically Michael Olsen.
109. The Court finds that based upon the history of the parties and their past standard of
living, the Court approves $556.59 per month health insurance expense as a need of Carolyn
Olsen.
110. The Court finds that Carolyn Olsen has deducted from her monthly gross income
$600.00 toward contribution to her 401k plan and $300.00 savings to her credit union and finds
that Carolyn Olsen has contributed, for many years, a total of $900.00 per month toward either
her retirement or savings. The Court finds the monthly contribution of Carolyn Olsen to her 401k
plan in the sum of $600.00 and savings to the credit union of $300.00 has become a standard of
living of the parties for many years and approves the same consistent with the Bakanowski case
cited by both parties. However, the Court will only allow one-half (*/4), $450.00 as a necessary
monthly expense as Mark Olsen had an expectation to receive one-half QA) of Carolyn's
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retirement.
111. The Court finds, based upon the parties historical standard of living and their
income, that $1,000.00 per month for a mortgage payment is a reasonable expense and allows the
same as a need of Carolyn Olsen.
112. The Court finds the monthly maintenance expense is a reasonable need of Carolyn
Olsen as it includes lawn maintenance, snow removal, plumbing, electrical, and assorted repairs
which would be incurred in maintaining a home.
113. The Court finds that a $200.00 per month maintenance allowance is reasonable in
this case for a home and $100.00 per month for cabin maintenance expense.
114. The Court finds that Carolyn Olsen has a reasonable need of $172.00 per month for
telephone expense to include a land line, cell phone, and internet expenses.
115. The Court finds that Carolyn Olsen has a need for monthly medical expenses of
$125.00 for prescriptions, chiropractic care, yearly exams; and a $50.00 per month expense for
dental to including cleaning, x-rays, and semi-annual check-up, together with $35.00 per month
for vision expense for check-ups and contact lenses.
116. The Court finds that Carolyn Olsen has a need of $300.00 per month for auto
expense to include gas, oil, repairs, and monthly insurance.
117. The Court finds that the parties have historically contributed $200.00 per month to
the childrens' Uniform Transfer to Minors Account since the children were infants and this has
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become a part of the parties' standard of living. The Court finds that Carolyn Olsen should be
allowed to claim $100.0.0 per month as part of her standard of living and will also allow Mark
Olsen to claim $100.00 per month as part of his standard of living.
. 1 1 8 . The Court finds that Carolyn Olsen's total monthly living expenses necessary to
maintain the standard of living she has grown accustomed to during the parties' marriage is
$3,920.00; a deduction of $ 100.00 from her monthly expenses set forth in her Exhibit 1.
119. The Court finds that in regard to Carolyn Olsen's ability to contribute toward her
financial expenses each month, the Court considers Carolyn Olsen has a Bachelor's Degree,
together with a Master's Degree from Utah State University in Education and teaches 5th grade at
Valley Elementary in Huntsville, Utah. Her contract for the school year 2004-2005 pays
$48,491.00 gross per annum, plus career ladder pay.
120. The Court finds that Carolyn Olsen has a monthly gross income of $4,865.00 which
includes $625.00 per month rental income from the cabins and career ladder income.
121. The Court finds Carolyn Olsen's net monthly income to be $3,058.00.
122. The Court finds Carolyn Olsen is employed full time as a school teacher. School
teachers typically engage in continuing education during the summer and preparing for the school
year. In addition, Carolyn Olsen has to maintain the cabins which can be best accomplished
during the summer months.
123. The Court finds Carolyn Olsen's unmet monthly financial shortfall is $862.00,
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living expenses of $3,920.00 less $3,058.00 net income.
124. The Court finds Mark Olsen's annual gross income is $104,987.00, which is
equivalent of $8,749.00 per month gross income.
125. The Court finds Mark Olsen's monthly net income to be $5,390.00 allowing for
deductions he set out in his Exhibit 6.
126. The Court finds that Mark Olsen should be allowed to contribute an additional
$125.00 per month to his savings to equalize the expense allowed to Carolyn Olsen. Thus, Mark
Olsen has a monthly net income, for marital purposes, of $5,265.00.
127. The Court finds that as to Mark Olsen's monthly financial needs, his reasonable
housing allowance is $1,403.00 which includes mortgage payment, taxes, insurance, and
maintenance.
128. The Court finds Mark Olsen's monthly utility expense should be the same as
Carolyn Olsen's of $486.00 per month.
129. The Court finds Mark Olsen's food and household supplies to be $500.00 per
month, the same as Carolyn Olsen.
130. The Court finds Mark Olsen's personal monthly living expenses to be $644.00 to
include clothing, medical, dental, recreation, grooming, travel and vacations, and laundry.
131. The Court finds Mark Olsen's monthly transportation expense to be $600.00 per
month which includes gas, oil, maintenance of automobile, license and insurance and $300.00 as
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a monthly payment toward purchase of a newer vehicle.
132. The Court does not permit any allowance for expenses for life insurance and health
insurance as the same is already a payroll deduction and included in arriving at Mark Olsen's net
monthly income.
133. The Court finds Mark Olsen's miscellaneous expenses to be $522.00 for charitable
contributions, pet care, subscriptions, purchase of furniture, and storage shed rentals. The Court
does not find it is reasonable to allow Mark Olsen $500.00 per month payment to a loan from his
father to cover his attorney's fees as Mark Olsen testified he spent all of his income, post
separation, beyond his normal historical pattern and choosing to forego any contribution to
savings which would have permitted him to pay his own attorney fees without borrowing.
134. The Court finds that Mark Olsen should be allowed an extra $ 100.00 per month not
included in his exhibit for his anticipated monthly living expenses to allow him to contribute
$100.00 per month toward the childrens' Uniform Transfer to Minors Account, similar to the
allowance given to Carolyn Olsen.
135. The Court does not find that Mark Olsen is living with Cheryl Messerly and sharing
living expenses nor is he contributing toward her monthly living expenses.
136. Respondent, Mark Olsen has allowable average monthly living expenses of
$4,255.00.
137. Respondent, Mark Olsen has monthly net income of $5,265.00 and average monthly
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living expenses of $4,255.00 and therefore has the ability to pay $1,010.00 per month alimony.
138. The Court finds the parties have been married 26 years and 11 months; have had
two (2) children born as issue of their marriage; and finds both parties are maximizing their
potential and are employed full time.
139. The Court finds that as to the issue of attorney's fees, considering the award of
alimony, the parties have approximately an equal ability to pay their own attorney's fees.
140. The Court finds that the Temporary Restraining Order in place should remain as it
has not been contested at the time of trial and that Mark Olsen should not come onto Carolyn
Olsen's property.
141. The Court finds that Mark Olsen should remain the trustee of Jesse's Uniform
Transfer to Minors Account so long as he contributes the sum of $100.00 per month toward this
account commencing June, 2005. In the event Mark Olsen fails to contribute in any month
$100.00 to this account, Mark Olsen shall be replaced by Carolyn Olsen as the custodian of that
account.
142. The Court finds that the parties should file their taxes for the tax year 2004 by using
the most advantageous method
The Court having made its Findings of Fact, now makes the following Conclusions of
Law as follows:
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CONCLUSIONS OF LAW
1. Petitioner Carolyn A. Olsen is hereby awarded a Decree of Divorce from Respondent
Mark Olsen on the grounds of irreconcilable differences, the same to become final upon entry.
2. Petitioner, Carolyn A. Olsen is awarded the care custody and control of Jesse Olsen
subject to Respondent's standard parent time.
3. Through June 30,2005, Respondent Mark Olsen shall pay to Petitioner Carolyn
Olsen, base child support of $527.00 per month for the support and maintenance of Jesse Olsen.
4. Respondent Mark Olsen shall also pay $465.00 per month alimony to Petitioner
Carolyn Olsen, also through June 30, 2005, when it shall be replaced by a permanent award of
alimony.
5. Petitioner Carolyn Olsen shall continue to maintain medical insurance for the benefit
of the entire family through June 30,2005, and may continue to maintain medical and health
insurance for the benefit of the parties' two children thereafter, as long as they are eligible to
receive medical insurance benefits under Carolyn Olsen's medical plan.
6. The marital residence located at 5268 East 2200 North, Eden, Weber County, Utah,
shall be sold effective July 1, 2005. Respondent Mark Olsen shall provide the names of three real
estate agents to Petitioner Carolyn Olsen who shall choose one. In the event all of the designated
real estate agents selected by Respondent Mark Olsen are not acceptable to Petitioner Carolyn
Olsen, she may submit the matter to the Court for decision. If the Court finds either party has

389

Carolyn A. Olsen v. Mark K. Olsen
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Civil No. 034902377
Page 25

been unreasonable in choosing or selecting a real estate agent, the Court may grant attorney's
fees.
7. Petitioner Carolyn Olsen may continue to occupy the marital residence paying the
minimal monthly payment thereon of approximately $700.00 per month, all utilities, and a prorata share of taxes and home owners' insurance until sold.
8. At the time of the sale of the property, either party may bid to purchase the home and
therefore, the home shall be sold to the highest bidder.
9. Petitioner Carolyn Olsen shall not be granted a reduction of approximately
$11,000.00 principal from the line of credit obligation for payments made solely by her from date
of separation to date of trial for the reason that she occupied the marital residence and because
Respondent Mark Olsen paid alimony based, in part, upon the traditional house payment of
$1,000.00 per month. Additionally, Petitioner, Carolyn Olsen enjoyed the use of the bulk of the
personalty in the home.
10. Petitioner Carolyn Olsen shall be granted return of her pre-marital contribution of
$10,000.00 and Respondent Mark Olsen shall be granted return of his pre-marital contribution of
$20,500.00 from the marital residence at the time the home is sold. Upon sale of the marital
residence, the proceeds shall be expended as follows: (a) the costs of sale; (b) payment of
outstanding balance on the line of credit; (c) Carolyn Olsen restored her pre-marital contribution
of $10,000.00; (d) Mark Olsen restored his pre-marital contribution of $20,500.00; and (e) the
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balance divided equally between the parties.
11. Respondent Mark Olsen's efforts to maintain, improve, and enhance the Ogden
Canyon cabins, together with his pre-marital contribution of $15,170.00, entitles him to an
equitable interest in the cabins of $30,000.00.
12. Accordingly, Petitioner Carolyn Olsen shall be awarded both cabins located in Ogden
Canyon subject to an equitable interest therein of $30,000.00 to Respondent Mark Olsen.
13. The Wyoming property shall be awarded to Respondent Mark Olsen as his sole and
separate property at a value of $140,000.00, considering the parties own a fractionalized interest
in 40 acres.
14. Since there is no established controlling law, the Court determines Carolyn Olsen's
social security benefits are a marital asset and therefore credits her with $115,435.24 of marital
property, the present fair market value of her social security.
15. Petitioner Carolyn Olsen is awarded her 401 (k) retirement plan through the Utah
State Retirement Systems valued as of December 31, 2003, in the sum of $119,520.00.
16. Respondent Mark Olsen is awarded one-half (Vi) of the retirement benefits accrued
during the marriage of Petitioner Carolyn Olsen's defined benefit retirement plan, a pension plan,
through the Utah State Retirement System, from the date of the parties' marriage on May 5,
1978, until entry of the parties' Decree of Divorce. The percentage to be awarded Mark Olsen is
calculated as follows:
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Months of credited service
earned during marriage
total months of retirement coverage

x 50% = Alternate Payee's portion

17. Respondent Mark Olsen is awarded all of his Thrift Savings Plan valued at
$93,639.00 as of December 31, 2003, the same date as Carolyn Olsen's plan.
18. Petitioner Carolyn Olsen is awarded one-half (!4) of the retirement benefits accrued
during the marriage of Respondent Mark Olsen's defined benefit retirement plan designated as
CSRS with Petitioner Carolyn Olsen being awarded one-half QA) of all retirement benefits in the
retirement plan from May 5,1978, date of marriage, until date of entry of the parties' Decree of
Divorce. The percentage to be awarded Carolyn Olsen is calculated as follows:
Months of credited service
earned during marriage
total months of retirement coverage

x50% = Alternate Payee's portion

19. Respondent Mark Olsen's 240 hours of accumulated annual leave is not a marital
asset and Respondent Mark Olsen is awarded all of his accumulated annual leave as his sole and
separate property.
20. The Court awards to Petitioner Carolyn Olsen the following marital assets, valued as
follows:
(a)
(b)
(c)
(d)

$60,000.00
$ 115,434,00
$119,520.00
$ 13,973.00

Marital interest in cabins
Social Security benefits (present value)
Carolyn Olsen's 401k Plan
Personal property and household goods
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(e)

$ 13.575.00

2001 Subaru motor vehicle

$322,502.00

Total

21. The Court awards to Respondent Mark Olsen the following marital assets valued as
follows:
(a)
(b)
(c)
(d)
(e)
(f)
(g)

CO
(I)

0)
00
(1)
(m)

$140,000.00
$ 93,639.00
$ 27,492.00
$ 12,663.00
$ 18,000.00
$ 1,000.00
$ 3,500.00
$ 2,250.00
$ 1,375.00
$ 2,690.00
$
700.00
$
100.00
$
250.00

Wyoming property
Thrift Savings Plan
Marital savings
Personal property and household goods
Backhoe
Use of pickup
Motor home
Boat
Horse trailer
1994 Subaru
Sheep camp
Mule
Generator

$303,659.00

Total

22. Petitioner Carolyn Olsen shall pay to Respondent $9,421.50 at the time of sale of the
martial residence to equalize the parties' marital assets.
23. Each party shall pay their own debts and obligations either may have incurred after
separation in November of 2003, holding the other party harmless.
24. Neither party shall take any further advances against the existing line of credit on the
marital residence.
25. Petitioner Carolyn Olsen shall assume and pay, holding Respondent Mark Olsen
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harmless on the following debts and obligations: Key Bank, Dillards, Meier & Frank, and
Mervyns.
26. The parties shall share equally the appraisal and accounting fees incurred by the
parties in these proceedings. Mark Olsen has paid $400.00 to have the cabins appraised,
$2,250.00 to have the Wyoming property appraised, and $560.00 to Brent Griffiths, CPA.
Carolyn Olsen has paid $400.00 Livingston personal property appraisal, $400.00 to appraise the
marital residence, and $650.00 to appraise the Wyoming properly. Carolyn Olsen shall pay to
Mark Olsen, at the time of sale of the marital residence, $880.00 to equalize the appraisal and
accounting fees.
27. Respondent Mark Olsen has the ability to pay $862.00 per month alimony to meet the
unmet financial needs of Petitioner Carolyn Olsen. Petitioner Carolyn Olsen is hereby awarded
$862.00 per month alimony from Respondent Mark Olsen effective July 1, 2005.
28. Alimony to Petitioner, Carolyn A. Olsen shall terminate upon the first of the
occurrence of any of the following events: (a) 320 months from July 1,2005, which is 26 years
and 9 months, the Court disallowing May and June, 2005, as the Court is extending Respondent
Mark Olsen's obligation to pay temporary alimony and child support for those two months; (b)
Petitioner Carolyn Olsen's co-habitation as defined by law; (c) Petitioner Carolyn Olsen's
remarriage; or (d) the demise of Petitioner Carolyn Olsen or Respondent Mark Olsen.
29. Each party shall pay their own attorney's fees.
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30. Respondent Mark Olsen is restrained from harming, harassing, attempting to cause
any domestic violence to Petitioner Carolyn Olsen, or coming to Petitioner Carolyn Olsen's
residence or any of its premises or to her place of employment.
31. Respondent Mark Olsen should remain the trustee of Jesse Olsen's Uniform Transfer
to Minors Account so long as he contributes the sum of $100.00 per month toward this account
commencing July, 2005. In the event Respondent Mark Olsen fails to contribute in any month
$100.00 to this account, Respondent Mark Olsen shall be replaced by Petitioner Carolyn Olsen as
the custodian of that account.
32. The parties shall file their taxes for the tax year 2004 by using the most advantageous
method.
DATED this

J??

day of Newember, 2005.
BY THE COURT:

District Court Judge
APPROVED AS TO FORM AND CONTENT:

ILxtZtfi-

Martin W. Custen
Attorney for Mark Olsen
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SECOND DISTRICT COURT

IN THE SECOND JUDICIAL DISTRICT COURT, STA TE OF UTAH
WEBER COUNTY, OGDEN DEPARTMENT
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CAROLYN A. OLSEN,

:

Petitioner,

:

JUDGMENT AND DECREE
OFDIVORCE

vs.

Civil No. 034902377
MARK K. OLSEN,

:
Judge Scott M. Hadley

Respondent.

:
Commissioner Douglas B. Thomas

Non-jury trial in the above entitled matter came on regularly for hearing before the
Honorable Scott M. Hadley, District Court Judge, on March 14, March 18, and April 4, 2005.
Petitioner, Carolyn A. Olsen and Respondent, Mark K. Olsen, were sworn and testified together
with witnesses Jason Stewart, Andy Bailey, Ken Thomson, Jean Hill, Cheryl Messerly, Brent
Griffiths, William Poulter, Kerry Olsen, Helen Brown, and Kevin Baumgard. The Court having
received exhibitsfromeach of the parties; having reviewed the pleadings and affidavits on file;
having heard the arguments and representations of counsel; and being fully advised in the matter,
^ nf r\;wrn™ fa oas Home see De<

JD18810125
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hereby makes the following:

W

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows, to-wit:
1. Petitioner Carolyn A. Olsen shall be awarded a Decree of Divorce from Respondent
Mark Olsen on the grounds of irreconcilable differences, the same to become final upon entry.
2. Petitioner, Carolyn A. Olsen shall be awarded the care custody and control of Jesse
Olsen subject to Respondent's standard parent time.
3. Through June 30,2005, Respondent Mark Olsen shall pay to Petitioner Carolyn
Olsen, base child support of $527.00 per month for the support and maintenance of Jesse Olsen.
4. Respondent Mark Olsen shall also pay $465.00 per month alimony to Petitioner
Carolyn Olsen, also through June 30, 2005, when it shall be replaced by a permanent award of
alimony.
5. Petitioner Carolyn Olsen shall continue to maintain medical insurance for the benefit
of the entire family through June 30, 2005, and may continue to maintain medical and health
insurance for the benefit of the parties' two children thereafter, as long as they are eligible to
receive medical insurance benefits under Carolyn Olsen's medical plan.
6. The marital residence located at 5268 East 2200 North, Eden, Weber County, Utah,
shall be sold effective July 1,2005. Respondent Mark Olsen shall provide the names of three real
estate agents to Petitioner Carolyn Olsen who shall choose one. In the event all of the designated
real estate agents selected by Respondent Mark Olsen are not acceptable to Petitioner Carolyn
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Olsen, she may submit the matter to the Court for decision. If the Court finds either party has
been unreasonable in choosing or selecting a real estate agent, the Court may grant attorney's
fees.
7. Petitioner Carolyn Olsen shall continue to occupy the marital residence paying the
minimal monthly payment thereon of approximately $700.00 per month, all utilities? and a prorata share of taxes and home owners' insurance until sold.
8. At the time of the sale of the property, either party shall bid to purchase the home and
therefore, the home shall be sold to the highest bidder.
9. Petitioner Carolyn Olsen shall not be granted a reduction of approximately
$11,000.00 principalfromthe line of credit obligation for payments made solely by herfromdate
of separation to date of trial for the reason that she occupied the marital residence and because
Respondent Mark Olsen paid alimony based, in part, upon the traditional house payment of
$1,000.00 per month. Additionally, Petitioner, Carolyn Olsen enjoyed the use of the bulk of the
personalty in the home.
10. Petitioner Carolyn Olsen shall be granted return of her pre-marital contribution of
$10,000.00 and Respondent Mark Olsen shall be granted return of his pre-marital contribution of
$20,500.00fromthe marital residence at the time the home is sold. Upon sale of the marital
residence, the proceeds shall be expended as follows:'(a) the costs of sale; (b) payment of
outstanding balance on the line of credit; (c) Carolyn Olsen restored her pre-marital contribution
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of $10,000.00; (d) Mark Olsen restored his pre-marital contribution of $20,500.00; and (e) the
balance divided equally between the parties.
11. Respondent Mark Olsen's efforts to maintain, improve, and enhance the Ogden
Canyon cabins, together with his pre-marital contribution of $ 15,170.00, entitles him to an
equitable interest in the cabins of $30,000.00.
12. Accordingly, Petitioner Carolyn Olsen shall be awarded both cabins located in Ogden
Canyon subject to an equitable interest therein of $30,000.00 to Respondent Mark Olsen.
13. The Wyoming property shall be awarded to Respondent Mark Olsen as his sole and
separate property at a value of $140,000.00, considering the parties own a fractionalized interest
in 40 acres.
14. Since there is no established controlling law, the Court determines Carolyn Olsen's
social security benefits market value of her social security.
15. Petitioner Carolyn Olsen shall be awarded her 401 (k) retirement plan through the
Utah State Retirement Systems valued as of December 31,2003, in the sum of $119,520.00.
16. Respondent Mark Olsen is awarded one-half (14) of the retirement benefits accrued
during the marriage of Petitioner Carolyn Olsen's defined benefit retirement plan, a pension plan,
through the Utah State Retirement System, from the date of the parties' marriage on May 5,
1978, until entry of the parties' Decree of Divorce. The percentage to be awarded Mark Olsen is
calculated as follows:
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Months of credited service
earned during marriage
total months of retirement coverage

x 50% = Alternate Payee's portion

17. Respondent Mark Olsen shall be awarded all of his Thrift Savings Plan valued at
$93,639.00 as of December 31, 2003, the same date as Carolyn Olsen's plan.
18. Petitioner Carolyn Olsen shall be awarded one-half (Vz) of the retirement benefits
accrued during the marriage of Respondent Mark Olsen's defined benefit retirement plan
designated as CSRS with Petitioner Carolyn Olsen being awarded one-half (%) of all retirement
benefits in the retirement planfromMay 5,1978, date of marriage, until date of entry of the
parties' Decree of Divorce. The percentage to be awarded Carolyn Olsen is calculated as follows:
Months of credited service
earned during marriage
total months of retirement coverage

x 50% = Alternate Payee's portion

19. Respondent Mark Olsen's 240 hours of accumulated annual leave is not a marital
asset and Respondent Mark Olsen shall be awarded all of his accumulated sick leave as his sole
and separate property.
20. The Court awards to Petitioner Carolyn Olsen the following marital assets, valued as
follows:
(a)
(b)
(c)
(d)

$ 60,000.00
$ 115,434.00
$119,520.00
$ 13,973.00

Marital interest in cabins
Social Security benefits (present value)
Carolyn Olsen's 401k Plan
Personal property and household goods
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(e)

w

$ 13.575.00

2001 Subaru motor vehicle

$322,502.00

Total

'

21. The Court awards to Respondent Mark Olsen the following marital assets valued as
follows:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(I)

0)

(k)
(1)
(m)

$140,000.00
$ 93,639.00
$ 27,492.00
$ 12,663.00
$ 18,000.00
$ 1,000.00
$ 3,500.00
$ 2,250.00
$ 1,375.00
$ 2,690.00
$
700.00
$
100.00
$
250.00

Wyoming property
Thrift Savings Plan
Marital savings
Personal property and household goods
Backhoe
Use of pickup
Motor home
Boat
Horse trailer
1994 Subaru
Sheep camp
Mule
Generator

$303,659.00

Total

22. Petitioner Carolyn Olsen shall pay to Respondent $9,421.50 at the time of sale of the
martial residence to equalize the parties' marital assets.
23. Each party shall pay their own debts and obligations either may have incurred after
separation in November of 2003, holding the other party harmless.
24. Neither party shall take any further advances against the existing line of credit on the
marital residence.
25. Petitioner Carolyn Olsen shall assume and pay, holding Respondent Mark Olsen
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harmless on the following debts and obligations: Key Bank, Dillards, Meier & Frank, and
Mervyns.
26. The parties shall share equally the appraisal and accounting fees incurred by the
parties in these proceedings. Mark Olsen has paid $400.00 to have the cabins appraised,
$2,250.00 to have the Wyoming property appraised, and $560.00 to Brent Griffiths, CPA.
Carolyn Olsen has paid $400.00 Livingston personal property appraisal, $400.00 to appraise the
marital residence, and $650.00 to appraise the Wyoming property. Carolyn Olsen shall pay to
Mark Olsen, at the time of sale of the marital residence, $880.00 to equalize the appraisal and
accounting fees.
27. Respondent Mark Olsen has the ability to pay $862.00 per month alimony to meet the
unmet financial needs of Petitioner Carolyn Olsen. Petitioner Carolyn Olsen is hereby awarded
$862.00 per month alimony from Respondent Mark Olsen effective July 1,2005.
28. Alimony to Petitioner, Carolyn A. Olsen shall terminate upon the first of the
occurrence of any of the following events: (a) 320 months from July 1, 2005, which is 26 years
and 9 months, the Court disallowing May and June, 2005, as the Court is extending Respondent
Mark Olsen's obligation to pay temporary alimony and child support for those two months; (b)
Petitioner Carolyn Olsen's co-habitation as defined by law; (c) Petitioner Carolyn Olsen's
remarriage; or (d) the demise of Petitioner Carolyn Olsen or Respondent Mark Olsen.
29. Each party shall pay their own attorney's fees.
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30. Respondent Mark Olsen shall be restrained from harming, harassing, attempting to
cause any domestic violence to Petitioner Carolyn Olsen, or coming to Petitioner Carolyn
Olsen's residence or any of its premises or to her place of employment.
31. Respondent Mark Olsen should remain the trustee of Jesse Olsen's Uniform Transfer
to Minors Account so long as he contributes the sum of $100.00 per month toward this account
commencing July, 2005. In the event Respondent Mark Olsen fails to contribute in any month
$100.00 to this account, Respondent Mark Olsen shall be replaced by Petitioner Carolyn Olsen as
the custodian of that account.
32. The parties shall file their taxes for the tax year 2004 by using the most advantageous
method.
DATED this #/

day of Wevemfrer, 2005.

BY THE COURT:

District Court Judge

AteaeOpS

APPROVED AS TO FORM AND CONTENT:

Martin W. Custen
Attorney for Mark Olsen
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UTAH RULES OF CIVIL PROCEDURE

Rule 59

Rule 59. New trials; amendments of judgment.
(a) Grounds. Subject to the provisions of Rule 61, a new trial may be granted
to all or any of the parties and on all or part of the issues, for any of the
following causes; provided, however, that on a motion for a new trial in an
action tried without a jury, the court may open the judgment if one has been
entered, take additional testimony, amend findings of fact and conclusions of
law or make new findings and conclusions, and direct the entry of a new
judgment:
(a)(1) Irregularity in the proceedings of the court, jury or adverse party, or
any order of the court, or abuse of discretion by which either party was
prevented from having a fair trial.
(a)(2) Misconduct of the jury; and whenever any one or more of the jurors
have been induced to assent to any general or special verdict, or to a finding on
any question submitted to them by the court, by resort to a determination by
chance or as a result of bribery, such misconduct may be proved by the affidavit
of any one of the jurors.
(a)(3) Accident or surprise, which ordinary prudence coiild not have guarded
against.
(a)(4) Newly discovered evidence, material for the party making the application, which he could not, with reasonable diligence, have discovered and
produced at the trial.
(a)(5) Excessive or inadequate damages, appearing to have been given
under the influence of passion or prejudice.
(a)(6) Insufficiency of the evidence to justify the verdict or other decision, or
that it is against law.
(a)(7) Error in law.
(b) Time for motion. A motion for a new trial shall be served not later than
10 days after the entry of the judgment.
(c) Affidavits; time for filing. When the application for a new trial is made
under Subdivision (a)(1), (2), (3), or (4), it shall be supported by affidavit.
Whenever a motion for a new trial is based upon affidavits they shall be served
with the motion. The opposing party has 10 days after such service within
which to serve opposing affidavits. The time within which the affidavits or
opposing affidavits shall be served may be extended for an additional period
not exceeding 20 days either by the court for good cause shown or by the parties
by written stipulation. The court may permit reply affidavits.
(d) On initiative of court. Not later than 10 days after entry of judgment the
court of its own initiative may order a new trial for any reason for which it
might have granted a new trial on motion of a party, and in the order shall
specify the grounds therefor.
(e) Motion to alter or amend a judgment. A motion to alter or amend the
judgment shall be served not later than 10 days after entry of the judgment.
Compiler's Notes. — This rule is similar to
Rule 59, RR.C.P.
Cross-References. — Harmless error not
ground for new trial, U.R.C.R 61.

Juror's competency as witness as to validity
of verdict or indictment, Rules of Evidence,
Rule 606.

NOTES TO DECISIONS
Abandonment of motion.
Accident or surprise.
Applicability.
Arbitration awards.
Burden of proof.
Caption on motion for new trial.
Correction of insufficient or informal verdict.
Correction of record.
Costs.
Decision against law.

Discretion of trial court.
Effect of order granting new trial.
Effect of untimely motion.
Evidence.
—Admission.
—Insufficiency.
—Sufficiency.
Excessive or inadequate damages.
—Punitive damages.
—Waiver.

LEGAL CAPACITY OF CHILDREN

15-2-1

CHAPTER 2
LEGAL CAPACITY OF CHILDREN
Section
15-2-1.
15-2-2.

Section
15-2-3.
15-2-4.
15-2-5.

Period of minority.
Liability for necessaries and on contracts — Disaffirmance.

Limitation on right to disaffirm.
Payment for personal services,
Blood donation by minor.

15-2-1. Period of minority.
The period of minority extends in males and females to the age of eighteen
years; but all minors obtain their majority by marriage. It is further provided
that courts in divorce actions may order support to age 21.
History: R S . 1898 & C.L. 1907, § 1541;
CX. 1917, § 3955; R.S. 1933 & C. 1943, 141-1; L. 1975, ch. 39, § 1.
Cross-References, — Actions by or against
minors, Rules of Civil Procedure, Rule 17(b),
(c).
Alcoholic beverages, §§ 10-8-47, 32A-12-203.
Employment of minors, § 34-23-101 et seq.
Limitations, effect of disability on running of
statute, §§ 78-12-20,78-12-21,78-12-36,78-1242, 78-12-43.

Marriageable age, §§ 30-1-2,30-1-9, 30-1-17,
30-1-17.3.
Seduction, suits for, §§ 78-11-4, 78-11-5.
Service of process on minor, Rulers of Civil
Procedure, Rule 4(e)(2).
Tobacco restrictions, § 10-8-47.
Voting age, Utah Const., Art. IV, Sec. 2.
Workers' compensation, injured minors
deemed sui juris, § 34A-2-404.
Workers' compensation, minor children as
beneficiaries, § 34A-2-414.

NOTES TO DECISIONS
Prosecution for carnal knowledge.
In prosecution for carnal knowledge of female
over age of thirteen years and under age of
eighteen years, fact that female had attained
her majority through marriage was not a defense to the charge. State v. Huntsman, 115
Utah 283, 204 P.2d 448 (1949).

ANALYSIS

Constitutionality.
Majority by marriage.
Prosecution for carnal knowledge.
Support in divorce actions.
Cited.
Constitutionality.
The lower age of majority for women than for
men in this section as it read before the 1975
amendment was discriminatory and denied
equal protection of the law in the context of
child support. Stanton v. Stanton, 421 U.S. 7,
95 S. Ct. 1373, 43 L. Ed. 2d 688 (1975).
Pact that a divorced parent may be required
to pay support until a child reaches age 21,
while the nondivorced parent's duty of support
ceases when the child reaches age 18, does not
result in an unconstitutional denial of equal
protection. Harris v. Harris, 585 P.2d 435 (Utah
1978).
Majority by marriage.
A minor's marriage severs the reciprocal duties between the minor and his parents, extinguishes all legal disabilities of minority, and
confers all responsibilities of adulthood. However, it does not deprive the juvenile court of
jurisdiction over the minor or his parents. T.G.
v. State, 1999 UT App 268, 987 P.2d 1272.

Support in divorce actions.
It was proper for the trial court to modify
child support payments to extend past the
child's eighteenth birthday to the date of his
high school graduation nine months later.
Thornblad v. Thornblad, 849 P.2d 1197 (Utah
Ct. App. 1993).
In absence of finding of special or unusual
circumstances, court cannot properly order
child support beyond the age of 18 for purposes
of a college education. Ferguson v. Ferguson,
578 R2d 1274 (Utah 1978); Carlson v. Carlson,
584 P.2d 864 (Utah 1978).
It is within the discretion of the trial court
whether or not to order child support to the age
of 21 in a divorce action. Ferguson v. Ferguson,
578 P.2d 1274 (Utah 1978).
It was an abuse of discretion for court to
order child support to age 21 where court made
no findings of any special or unusual circumstances justifying support beyond age 18 but
based order for continued support solely upon
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